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Federal Avi ati on Adm ni stration,

Conpl ai nant ,

Docket SE-16793
V.

MAAN HASSAN ZARI E,

Respondent .
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OPI Nl ON AND ORDER

The respondent has appeal ed from an order Adm nistrative Law
Judge Patrick G Geraghty served in this proceeding on March 17
2003.H That order granted the Administrator’s notion for summary
j udgnment on an energency order she had issued on January 24,

2003, suspending, indefinitely, any airman certificate held by
respondent, including his Airline Transport Pilot Certificate

(No. 2293881), pursuant to section 61.18 of the Federal Aviation

'A copy of the law judge’'s decision is attached.
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Regul ations (“FAR,” 14 C.F.R Part 61). The appeal wll be
deni ed.

Briefly stated, newy enacted FAR section 61.18 requires, on
receipt of witten notification by the Transportation Security
Adm ni stration (TSA), that the Adm ni strator suspend any airman
certificate held by an individual who the TSA has determ ned
poses a security threat. The |aw judge ruled, after considering
essentially the sane argunents that the respondent presses on
appeal to us, that the Board does not have jurisdiction to review
the validity of the TSA security threat assessnent. Rather, the
Board’s authority is limted to determ ning whether the
Adm nistrator’s action conplies with the terns of her regulation,
which is not in dispute in this matter. W see no need to expand
at length upon the |l aw judge' s resolution of the question of
jurisdiction, for we agree with his decision, which adequately
di scusses all of the relevant facts and | egal issues.

The Board' s authority to review the validity of or
justification for a certificate action is not absolute, as
respondent suggests, but is circunscribed, if not defined, by the
regul atory context. For exanple, the Board is enpowered to
review the denial by the Adm nistrator of a nedical certificate,
but that review is abbreviated where the reason for denial is the
hi story or existence of a medical circunstance or condition, such
as, for instance, cardiac valve replacenent, that is per se
di squal i fying under the Adm nistrator’s nedi cal regul ations (see

14 CF.R Part 67). The issue in such a case is not whether the



3

Board agrees that the nedical condition the individual is alleged
to have is one that is not conpatible with flight safety or
shoul d al ways be disqualifying. Rather, the issue is sinply
whet her the evidence supports the Adm nistrator’s allegation.E
If it does, our inquiry is ended, and the appeal fails.

Simlarly, where, as in this matter, the Adm nistrator has
incorporated in a regulation a judgnent about the eligibility for
airman certification of a class of persons that another federal
agency has identified as presenting a risk to aviation security,
the Board has no authority to | ook behind that choice. Wether
the Adm nistrator’s regul ation represents a sustai nabl e exercise
of her rul emaking authority and whether the TSA's procedure for
chal l enging a security threat judgnent accord individuals al
rights to which they are entitled as a matter of due process are
guestions reserved for the courts to decide.

ACCORDI NGY, IT I S ORDERED THAT:

1. The respondent’s appeal is denied; and

2. The order of the law judge granting summary judgnent for
the Adm nistrator and affirm ng the enmergency order of suspension

is affirned.

’I'n these cases, it would be of no significance, for
pur poses of the Board's review authority, that reasonabl e nedi cal
m nds m ght have differed over the necessity for an individual’s
val ve repl acenent. The Board does not provide a forumeither for
second-guessing the Adm nistrator’s determ nation that those with
repl aced heart val ves should not be certificated to fly or for
re-litigating the wi sdom of nedical judgnents of those who
determ ned that the surgery was necessary.



4

ENGLEMAN, Chai rman, and GOGLI A, CARMODY, ROSENKER, and HEALI NG
Menbers of the Board, concurred in the above opinion and order.
Menber CARMODY submtted the foll ow ng concurring statenent, in
whi ch Menmber GOGLI A j oi ned.

The deci sion here does not reflect any judgnent either
on the process TSA, in concert with the Adm nistrator,
has put in place to enhance aviation security by de-
certifying airnmen who pose a security threat, or on
TSA's threshold determi nation that the respondent in
this case may present such a risk. The decision
recogni zes that the validity of the TSA assessnent does
not fall within the scope of our statutory charter.



